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U.S. Customs Service 


Treasury Decision 


(T.D. 92-44) 


TESTING OF PRESSED AND TOUGHENED 
(SPECIALLY TEMPERED) GLASSWARE 


AGENCY: U.S. Customs Service, U.S. Department of the Treasury. 


ACTION: Notice on the testing of pressed and toughened (specially 
tempered) glassware. 


SUMMARY: Customs has completed a review of the comments submit- 
ted by interested parties on the testing of certain articles of glass to as- 
certain if they have been “pressed and toughened (specially tempered).” 
These articles are normally imported under Item numbers 7013.29.05, 
7013.32.10, 7013.39.10, and 7013.99.20 of the Harmonized Tariff 
Schedule of the United States (HTSUS). 


FOR FURTHER INFORMATION CONTACT: Mr. Robert L. Zimmer- 
man, Jr., Office of Laboratories and Scientific Services, (202) 566-2446. 


SUPPLEMENTAL INFORMATION: 


BACKGROUND 


The U.S. Customs Service published a request for comments on a pro- 
posed method for the testing of “pressed and toughened (specially tem- 
pered)” glassware at 56 Fed. Reg. 50,973 (Oct. 9, 1991). These articles 
are normally imported under Subheading numbers 7013.29.05, 
7013.32.10, 7013.39.10, and 7013.99.20 of the Harmonized Tariff 
Schedule of the United States (HTSUS). The notice contained a descrip- 
tion of both the method currently in use and the proposed altered 
method. Articles of “safety glass, consisting of toughened (tempered) 
* * * glass” normally imported under Heading 7007 of the HTSUS, e.g., 
architectural plate glass, vehicle windshields, were not within the pur- 
view of the notice. 

The U.S. Customs Service received responses from five interested 
parties. The issues discussed in these responses will be addressed 
herein. 
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33Issue 1: 

Additional criteria for the determination of “pressed.” Concerning 
the dimensional analysis test for determining that an article has been 
“pressed,” one respondent stated that an article having a mouth that is 
wider than its base does not negate the possibility that it may have been 
formed by a blowing process. Therefore, other characteristics distin- 
guishing a pressed article should be identified. The respondent states 
that “[g]lass makers can usually determine the method of manufacture 
simply by looking at the article.” The following characteristics, as sug- 
gested by this respondent, are indicative of a pressed article: thicker 
walls; mold marks on the bottom (outside surface) possibly caused be- 
tween the push-up valve and the mold; patterned features such as ribs, 
handles, flutes, etc.; the item’s name or mold number pressed into the 
glass. Customs believes the issue raised by the respondent is valid. The 
method will be changed by adding language that instructs the analyst to 
visually examine an article for the traits suggested above to aid in deter- 
mining if an article has been “pressed.” 


Issue 2: 

New parameters for the thermal shock test. Four of the five respon- 
dents agreed that the change in the parameters of the thermal shock test 
are warranted. The arguments made by the dissenting respondent 
against the new parameters seem to indicate that the respondent is not 
aware that the courts have ruled that the purpose of “specially temper- 


ing” glassware, falling under the purview of the HTSUS item numbers 
listed above, is to impart a quality of durability not found in annealed 
glassware. Therefore a meaningful test for durability is necessary. It is 
the general opinion of both Customs and the other four respondents 
that the new parameters will make the thermal shock test more mean- 
ingful. The negative respondent is found to be non-persuasive and the 
new parameters will be adopted. 


Issue 3: 

Analysis of replicate articles using the thermal shock test. Customs 
has made it a practice that, whenever practical, replicate analyses are 
performed. This is sound analytical practice for any type of commodity. 
Glassware is no exception. When sets, e.g., 4 place settings of dinner- 
ware, are submitted, several of the articles are tested. However, when 
the shipment is small or the items are very expensive, Customs may base 
its findings on the test of one article. 


Issue 4: 

Eliminating the Counter Fall Test. One respondent agrees with the 
deletion of the counter fall test. Two respondents did not address the is- 
sue. One respondent opposed deleting the test, but offered no specific 
argument to defend this position. One respondent stated that, with 
some changes, the “drop test may still be useful in making the ultimate 
judgment of whether a particular piece of glassware is toughened.” Two 
general suggestions were made: choosing the height from which the ar- 
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ticle is dropped should be dependent upon the size and shape of each ar- 
ticle, and the article should be dropped so that it always falls on its 
mouth. Incorporating this suggestion into the method would require 
some research. 

Considering the many different shapes, thickness, diameters, etc. of 
glassware, it may entail a fairly subjective interpretation by the analyst 
as to the height selected, even after research on a size/shape vs height 
study has been completed. Then the problem of ensuring that the article 
falls on its mouth would have to be solved. Although not raised by the 
respondent, the research would have to include the type of floor or sur- 
face upon which to drop the article. Having performed some of these 
suggested investigations in developing the original counter fall test, 
Customs finds that the new parameters for the thermal shock test 
makes it sufficient to determine toughness and that the counter fall test 
for toughness is no longer needed. Therefore, the argument to retain the 
counter fall test is found to be nonpersuasive. 


Issue 5: 

Ascertaining that the toughness imparted to the article is due to “spe- 
cially tempering” the article. There are 3 questions involved with this 
issue: 1) the basic question of keeping or deleting the center punch test, 
2) the interpretation of the results, and 3) the substitution ofa polarized 
light test for this test. 

Two of the five respondents agree that the center punch test should be 


retained intact as it is stated in the proposed method. One respondent 
agrees that the “method used to obtain the necessary fragments of glass 
articles is, in principle, acceptable”; but this respondent disagrees with 
the interpretation of results. Two respondents disagree with retaining 
the center punch test and, therefore, do not comment on the interpreta- 
tion of results. In addition to their comments on questions 1 and 2, three 
respondents suggested that Customs incorporate a polarized light test 
as an alternate to the center punch test. 

To prove that the article has been toughened is not sufficient to satisfy 
the conditions set forth in the HTSUS. A test is necessary to demon- 
strate that it has been toughened via a tempering process. As the courts 
have stated, the purpose for tempering the glassware is to make it more 
durable. In other words, a sufficient degree of stress must have been im- 
parted to the glassware via a tempering process to make it durable. Cus- 
toms believes that if the article passes both the therma! shock test for 
durability and exhibits evidence that it has been tempered, then the ar- 
ticle can be described as “toughened (specially tempered)” for Customs 
purposes. 

For opaque glassware Customs must retain the center punch test as 
described in the Federal Register Notice, since the Notice did not gener- 
ate a viable alternate method. For transparent and translucent glass- 
ware, Customs will institute an assessment of the polarized light 
method suggested to ascertain its usefulness. Until this assessment is 
completed, the center punch test as described in the Federal Register 
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Notice will be retained for all types of glassware. Upon completion of the 
study, Customs will decide whether the polarized light method should 
be incorporated into the overall testing procedure. 


Issue 6: 

Quality control. One respondent requests Customs to “* * * be cau- 
tious in ascribing a failed thermal shock test for a sample to the whole 
shipment * * * let alone to other shipments”. Customs is always cau- 
tious about the validity of inducing the results of a test on a small popu- 
lation of samples to the whole. Sampling procedures are based on taking 
a reasonable number of samples based on the circumstances at hand. 
For example, a relatively large number of samples would be taken if 
there are different style numbers and lot numbers (samples should be 
taken from each). However, a smaller number of samples would be 
taken if certain other circumstances are dominant, e.g., cost of the arti- 
cle, small shipments. 


CONCLUSION 


The procedure used by the U.S. Customs Service for testing “pressed 
and toughened (specially tempered)” glassware articles as proposed at 
56 Fed. Reg. 50,973 (Oct. 9, 1991) will be used with the following change. 
[The method, in its entirety, is presented in the Method section below. ] 

The Dimension Analysis Test will become a part of an expanded test 
for determining that an article has been “pressed.” The expanded test 
will be known as the Macroscopic Analysis Test. 

In addition to comparing the diameter of the mouth, opening, or up- 
per rim of the sample to the maximum inside diameter, the method will 
instruct the analyst to visually inspect the article for the following char- 
acteristics of pressed glass: mold marks on the bottom (outside surface) 
caused by the push-up valve and the mold; patterned features such as 
ribs, handles, flutes, etc.; the item’s name or mold number pressed into 
the glass; wall thickness. 


METHOD 


SAFETY PRECAUTION: CErTAIN PROCEDURES DESCRIBED IN THIS METHOD 
POSE A POTENTIAL HAZARD TO PERSONNEL FROM THE PROXIMITY TO OR HANDLING 
OF BREAKING OR BROKEN GLASS. THIS METHOD SHALL NOT BE UNDERTAKEN 
WITHOUT SUPERVISORY CONCURRENCE THAT ADEQUATE PRECAUTIONS FOR 
PERSONAL SAFETY HAVE BEEN IMPLEMENTED. 


I. APPARATUS 
A. Center Punch: 

The center punch is a slender tool having one end tapered to a point. 
The tool should be approximately 8” to 12” in length to permit insertion 
into tall-form tumblers and other articles of similar shape while the 
nonpointed end extends above the rim. This is necessary for ease of han- 
dling and for safety while performing the center punch test. The pointed 
end of the center punch should not be sufficiently sharp to chip the 
glassware on contact without the application of pressure. 
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B. Photographic Equipment: 

A camera (equipped with or supplemented by adequate lighting) 
capable of photographing broken glass patterns or fragments in suffi- 
cient detail to reveal physical characteristics such as the size of the 
pieces, their shape, and number is recommended for making a perma- 
nent record of borderline or unusual samples. 


C. Other Apparatus and Supplies: 

The method requires various common laboratory articles such as an 
ordinary hammer, a caliper or similar device for measuring the diameter 
of the opening and the maximum inside diameter of the sample, an oven 
and water bath, and other equipment and supplies. Appropriate safety 
devices and appropriate protective clothing are also required. 


II. PREPARATION OF THE SAMPLE 

When available a representative number of samples should be ana- 
lyzed. However, it is recognized that for any of several reasons, e.g., cost 
of item, it may be necessary to test a limited number of samples. The pos- 
sibility that only one may be tested exists. 

The analyses should be conducted in the order listed below. The test 
protocol should be terminated at the point that a sample fails to meet 
any of the key criteria, i.e., “pressed,” “toughened,” “tempered,” or 
“specially.” 

III. ANaLysis PROCEDURES 
A. Macroscopic Analysis: 

Examine each article of glassware as follows: 

1. Visual Inspection: 

Inspect the sample for: 

e identifying marks, labels, sizes, etc., especially those that may 
have been caused by a push-up valve and a mold that have been 
pressed into the article; 


the style (stemware, tumbler, bowl, plate, etc.); 

the presence of ribs, handles, flutes, etc.; 

the size of the rim or opening, if applicable; 

the size of the most bulbous portion of the article; 
any other unusual characteristics (e.g., chips, cracks) 


Interpretation of Visual Inspection results: Characteristics such as 
mold marks, ribs, handles, flutes, are often indicative of a pressed rather 
than blown glass article. 

2. Dimensional Measurement (applies only to stemware, tumblers, 
bowls, etc.): 


e Using a caliper or similar device, measure the minimum diame- 
ter of the mouth, opening, or upper rim of the sample. With the 
same device, measure the maximum inside diameter. Record 
both measurements. 
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Interpretation of Dimensional Measurement results: A sample having a 
maximum inside diameter greater than the minimum diameter of the 
mouth, opening, or upper rim is not likely to have been “pressed.” 


Interpretation of the Macroscopic Analysis Test: The analyst is advised 
to consider the overall features of the article and the dimension analysis 
test results in determining that an article has been “pressed.” If the re- 
sults show that the sample is not “pressed” the testing sequence for this 
sample should be terminated at this point. 


B. Thermal Shock Test: 
e Heat the sample(s) in an oven to 160°C for 30 minutes. 


e Remove 1 sample from the oven and immediately immerse it in a 
water bath set at 25°C. This effects a 135°C difference in tem- 
perature. [Note: Reasonable alternate oven and water bath set- 
tings up to +10°C are acceptable as long as the 135°C difference 
in temperature is maintained. ] 


Interpretation of Thermal Shock test results: If breakage occurs the 
sample is not “toughened” for Customs purposes. Record the findings, 
and terminate the method. If breakage does not occur proceed to the 
Center Punch test. 


C. Center Punch Test: 


e Set the sample to be tested on a solid, level surface. 

e Place the pointed end of a center punch, vertically, against the in- 
side center bottom or heel. 

e Strike the dull end of the punch with a hammer, using blows of 
gradually increasing severity, until breakage occurs. 

e Note the breakage pattern, number, and relative shape and size 
of the fragments (indicate this without making an actual count). 
—— the breakage pattern and/or typical fragments, if in- 

icated. 

Interpretation of Center Punch test results: To be considered “tem- 
pered” for Customs purposes, it is only necessary for the broken sample 
to exhibit some dicing, crazing or graveling. “Some” will be considered 
to be any diced, crazed or graveled fragments yielded by the broken sam- 
ple that is more than just a fugitive diced, crazed or graveled fragment. 

“Toughened (specially tempered)” glassware will require consider- 
ably more force to break by the center punch test than ordinary glass- 
ware and, when it breaks, some graveling or crazing (gravel remaining 
tenuously in contact with neighboring pieces) will be observed. The 
word “gravel” is intended to be synonymous with “diced pieces” and im- 
plies the presence of small cubes of roughly equal dimensions on all six 
sides. Neither gravel nor crazing will be observed in ordinary glassware. 

Powder and splinters will occasionally be observed in samples of 
“toughened (specially tempered)” glassware. Also, few, if any, of these 
samples will be reduced entirely to gravel; larger fragments will remain. 
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However, these large fragments will seldom be exceptionally pointed or 
jagged and broken edges, especially on diced pieces, will be reasonably 
dull. 


The stem and base of the stemware styles seldom disintegrate; the 
most common breakage pattern for stemware is characterized by a 
tack-shaped fragment consisting of the base and a portion of the 
stem remaining intact. The tip of the stem portion should be rea- 
sonably dull. 


An important feature of “toughened (specially tempered)” glassware 
is its resistance to breakage, its durability. A sample that has survived 
the thermal shock testing procedure has been proven to be “toughened,” 
i.e., durable, for Customs purposes. The Center Punch Test then estab- 
lishes that this toughness/durability has been imparted to the glassware 
by a tempering process. 

If the sample passes both the thermal shock and the center punch test, 
then the sample has been sufficiently tempered to satisfy the qualifier 
“specially.” 


Dated: April 28, 1992. 


JOHN B. O’ LOUGHLIN, 
Director, 
Office of Laboratories and Scientific Services. 


[Published in the Federal Register, May 4, 1992 (57 FR 19159)] 





U.S. Customs Service 


General Notice 
COUNTRY OF ORIGIN MARKING 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice; request for comments. 


SUMMARY: The U.S. Customs Service is formulating plans to hold at 
least three trade forums at which it will explore ways to simplify mark- 
ing requirements while at the same time ensuring that the ultimate pur- 
chaser in the United States has an opportunity to make an informed 
purchasing decision with respect to the origin of a product. At the fo- 
rums, Customs will discuss comments and suggestions received in re- 
sponse to this Notice, as well as those presented at the forum. Customs 
will consider any written comments the trade may wish to submit now. 
Suggested topics for discussion at the forums are invited, as well as sub- 
stantive comments. Customs will consider holding more trade forums in 
more cities should the written comments indicate that there would be 
sufficient public interest in the subject. 


FOR FURTHER INFORMATION CONTACT: 

For Administrative Information: Dale Snell, U.S. Customs Service 
(202) 343-8769; 

For Legal Issues: Lorrie Rodbart, U.S. Customs Service (202) 
566-2938. 


DATE: Comments should be submitted on or before June 11, 1992. 


ADDRESS: Comments (preferable in triplicate) should be submitted to 
the Regulations and Disclosure Law Branch, Room 2119, U.S. Customs 
Service, 1301 Constitution Avenue, NW.; Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION 


BACKGROUND 
It has been brought to Customs attention that members of the import 
trade community are finding it increasingly difficult to comply with the 
marking requirements set forth in section 304 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1304), and Part 134, Customs Regulations (19 
CFR Part 134), as the use of multi-country sourcing, assembly and pack- 
aging increases. At the same time, consumers and domestic manufac- 
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turers have expressed concerns relative to the adequacy of these 
marking requirements. The Customs Service recognizes that as the 
complexity of global trade increases, so does the complexity and diffi- 
culty of complying with and enforcing statutes and regulations govern- 
ing marking of imported goods. 

Customs invites written suggestions now on ways to facilitate compli- 
ance with the marking requirements. These suggestions could involve 
modification of the existing requirements and procedures or changes in 
interpretations of existing requirements. Customs plans to obtain addi- 
tiona! suggestions and further develop written suggestions and topics 
received in response to this Notice during trade forums being planned 
for Seattle, New York and Washington, D.C., later this year. 

Parties who are affected by the current laws, regulations and proce- 
dures governing marking are encouraged to develop and submit new 
and perhaps innovative ideas which will facilitate marking compliance 
while still giving the “ultimate purchaser” in the United States an op- 
portunity to make an informed purchasing decision with respect to the 
origin of the merchandise. 

All responses to this Notice, including those limited to the identifica- 
tion of topics at the forthcoming trade forums, should be submitted in 
writing to the Customs Service at the address identified above. 

The volume and diversity of ideas received in response to this Notice 
will assist Customs in identifying the level of trade community interest 
in making changes to the marking requirements. 

Ifinterest warrants, Customs will consider the sponsorship of forums 
in additional cities. Criteria to be considered in selecting any additional 
cities will be the geographic origin of comments. Accordingly, all mem- 
bers of the trade community interested in modification of the current 
marking requirements are encouraged to convey their suggestions to 
Customs by responding to this Notice. Any meetings held as a result of 
this Notice will be open to the public and will be announced in a Notice 
published in the FEDERAL REGISTER. 

Dated: April 22, 1992. 

SAMUEL H. BANKs, 
Assistant Commissioner, 
Commercial Operations. 


[Published in the Federal Register, April 27, 1992 (57 FR 15355)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 92-56) 


NSK Lp. anp NSK Corp., PLAINTIFF v. UNITED STATES, DEFENDANT, 
TORRINGTON Co.; FEDERAL-MoOGUL CoRP., DEFENDANT-INTERVENORS 


Court No. 91-08-00578 


Plaintiff moves to complete the administrative record filed by the Department of Com- 
merce in the above-captioned case by including a letter from plaintiff, dated July 25, 1991, 
requesting correction of certain ministerial errors. 

Held: The letter in question was submitted after the publication of the final determina- 
tion contested in this action and is therefore not part of the administrative record. 

[Plaintiff's motion to complete the administrative record is denied.] 


(Dated April 17, 1992) 


Coudert Brothers (Robert A. Lipstein, Matthew P. Jaffe and Nathan V. Holt) for plaintiff 
NSK Ltd. and NSK Corporation. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Stephen J. Claeys, Attorney-Advisor, Office of the Chief Counsel for Import Ad- 
ministration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
Geert De Prest, John M. Breen and Amy S. Dwyer) for defendant-intervenor The Tor- 
rington Company. 

Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley and Joseph A. Perna, V) 
for defendant-intervenor Federal-Mogul Corporation. 


OPINION AND ORDER 

Tsouca.as, Judge: On August 9, 1991, plaintiff filed a summons, and 
on September 6, 1991 a complaint, challenging the final determination 
of the Department of Commerce, International Trade Administration’s 
(“ITA”) calculation of dumping margins in the first administrative re- 
view of the antidumping duty order covering antifriction bearings 
(other than tapered roller bearings) and parts thereof from Japan. An- 
tifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From Japan; Final Results of Antidumping Duty Administra- 
tive Reviews, 56 Fed. Reg. 31, 754 (1991) (“Final Determination”). The 
Final Determination was published on July 11, 1991. The merits of 
plaintiffs action are still pending. 

Plaintiff NSK Ltd. and NSK Corporation (“NSK”) requests this 
Court to order the ITA to complete the administrative record in this case 
by including NSK’s July 25, 1991 letter requesting ITA to amend its Fi- 
nal Determination to correct certain alleged ministerial errors. NSK 
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submitted this request pursuant to section 735(e) of the Tariff Act of 
1930, as amended (19 U.S.C. § 1673d(e) (1988)), and section 353.28(b) of 
ITA’s regulations (19 C.F.R. § 353.28(b) (1991)). ITA did not respond to 
NSK’s request to correct the alleged ministerial errors. 

Section 735(e) of the Tariff Act of 1930, as amended, requires ITA to 
“establish procedures for the correction of ministerial errors in final de- 
terminations within a reasonable time after the determinations are is- 
sued under this section.” 19 U.S.C. § 1673d(e). ITA promulgated 19 
C.F.R. § 353.28 to implement procedures for correcting ministerial er- 
rors. Ministerial errors are defined as “errors in addition, subtraction, 
or other arithmetic function, clerical errors resulting from inaccurate 
copying, duplication, or the like, and any other type of unintentional er- 
ror which the administering authority considers ministerial.” 19 U.S.C. 
§ 1673d(e); 19 C.F.R. § 353.28(d). 19 C.F.R. § 353.28(c) allows ITA to is- 
sue and amended final determination if it determines that ministerial 
errors exist. 

This Court’s review of a final determination in an administrative re- 
view is limited to a review of the administrative record developed in that 
administrative review. 19 U.S.C. § 1516a(a)(2) (1988). The administra- 
tive record is defined as: 


(i) a copy of all information presented to or obtained by the * * * 
administering authority * * * during the course of the administra- 
tive proceeding * * *; and 

(ii) a copy of the determination, all transcripts or records of con- 


ferences or hearings, and all notices published in the Federal Regis- 
ter. 


19 U.S.C. § 1516a(b)(2)(A) (1988). 

The caselaw of this court is very clear that the administrative record 
“is limited to the information that was presented to or obtained by the 
agency making the determination during the particular review proceed- 
ing for which section 1516 authorizes judicial review.” Beker Indus. 
Corp. v. United States, 7 CIT 313, 316 (1984); see also Intrepid v. United 
States, 15 CIT , ___, Slip Op. 91-14 at 3-4 (March 1, 1991); Ipsco, 
Inc. v. United States, 13 CIT 489, 495, 715 F. Supp. 1104, 1109 (1989). 
“Any information received by Commerce after the particular determi- 
nation at issue is not part of the reviewable administrative record.” In- 
trepid,15CIT at __, Slip Op. 91-14 at 4 (March 1, 1991) (citing Ipsco, 
13 CIT at 495, 715 F. Supp. at 1109). 

The “particular determination at issue” in this case is ITA’s Final De- 
termination published on July 11, 1991. The administrative record in 
this case consists of all materials submitted to or obtained by ITA be- 
tween the initiation of this administrative review on May 1, 1990 and 
the publication of the Final Determination in this review on July 11, 
1991. Any submissions made by plaintiff after July 11, 1991 are clearly 
not a part of the administrative record which this Court can use to re- 
view this Final Determination. 
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Plaintiff NSK argues that failure to include a letter requesting correc- 
tion of ministerial errors in the administrative record when no correc- 
tion occurs, and including a letter when ministerial errors are corrected 
through the publication of an amended final determination, would be 
arbitrary. This is not correct. If ministerial errors exist in the Final De- 
termination, they will be manifest in the administrative record as sub- 
mitted and plaintiff can ask this Court for a remand to correct any such 
errors based on the record as submitted. Brother Indus., Ltd. v. United 
states, 15CIT___—,_—S ids _Ci« 771: F. Supp. 374, 384, 388 (1991); Koyo 
Seiko Co., Lid. v. United States,14CIT___,__—i, 746 F. Supp. 1108, 
1110 (1990); Serampore Indus. Put. Ltd. v. United States Dep’t of Com- 
merce, 12 CIT 825, 834, 696 F. Supp. 665, 673 (1988). Accordingly, the 
Court hereby denies the plaintiff's motion to order the ITA to complete 
the administrative record in this case by including NSK’s July 25, 1991 
letter requesting ITA to amend its Final Determination to correct cer- 
tain alleged ministerial errors. 
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RULES OF THE 
U.S. COURT OF INTERNATIONAL TRADE 
GOVERNING COMPLAINTS OF 
JUDICIAL MISCONDUCT OR DISABILITY 


Effective: August 1, 1987; revised, April 8, 1992, effective June 1, 1992. 


PREFACE TO THE RULES 


Section 372(c) of Title 28 of the United States Code provides a way for 
any person to complain about a federal judge who the person believes 
“has engaged in conduct prejudicial to the effective and expeditious ad- 
ministration of the business of the courts” or “is unable to discharge all 
the duties of office by reason of mental or physical disability.” It also per- 
mits the court to adopt rules for the consideration of these complaints. 
These rules have been adopted under that authority. 

Complaints are filed with the clerk of the court on a form that has 
been developed for that purpose. Each complaint is referred first to the 
chief judge of the court, who decides whether the complaint raises an is- 
sue that should be investigated. (If the complaint is about the chief 
judge, another judge will make this decision; see Rule 18(f)). 

The chief judge will dismiss a complaint if it does not properly raise a 
problem that is appropriate for consideration under Section 372(c). The 
chief judge also may conclude the complaint proceeding if the problem 
has been corrected or if intervening events have made action on the 
complaint unnecessary. If the complaint is not disposed of in either of 
these two ways, the chief judge will appoint a special committee to inves- 
tigate the complaint. The special committee makes its report to the 
court, which decides what action, if any, should be taken. 

The rules provide, in some circumstances, for review of decisions of 
the chief judge or of the court. 





CHAPTER I: FILING A COMPLAINT 


RULE 1. WHEN TO USE THE COMPLAINT PROCEDURE. 


(a) Purpose of the procedure. The purpose of the complaint procedure is to improve 
the administration of justice in the federal courts by taking action when judges have en- 
gaged in conduct that does not meet the standards expected of federal judicial officers or 
are physically or mentally unable to perform their duties. The law’s purpose is essentially 
forward-looking and not punitive. The emphasis is on correction of conditions that inter- 
fere with the proper administration of justice in the courts. 

(b) What may be complained about. The law authorizes complaints about judges of 
the United States Court of International Trade who have “engaged in conduct prejudicial 
to the effective and expeditious administration of the business of the courts” or who are 
“unable to discharge all the duties of office by reason of mental or physical disability.” 

“Conduct prejudicial to the effective and expeditious administration of the business of 
the courts” is not a precise term. It includes such things as use of the judge’s office to ob- 
tain special treatment for friends and relatives, acceptance of bribes, improperly engaging 
in discussions with lawyers or parties to cases in the absence of representatives of oppos- 
ing parties and other abuses of judicial office. It does not include making wrong deci- 
sions — even very wrong decisions—in cases. The law provides that a complaint may be 
dismissed if it is “directly related to the merits of a decision or procedural ruling.” 

“Mental or physical disability” may include temporary conditions, as well as permanent 
disability. 

(c) Who may be complained about. The complaint procedure and these rules apply 
to judges of the United States Court of International Trade. 

Complaints about other officials of federal courts should be made to their supervisors in 
the various courts. If such a complaint cannot be satisfactorily resolved at lower levels, it 
may be referred to the chief judge of the court in which the official is employed. The clerk of 
the court, whose address is One Federal Plaza, New York, New York 10007, is sometimes 
able to provide assistance in resolving such complaints. 

(d) Time for filing complaints. A complaint may be filed at any time. However, com- 
plaints should be filed promptly. A complaint may be dismissed if it is filed so long after the 
events in question that the delay will make fair consideration of the matter impossible. A 
complaint also may be dismissed if it does not indicate the existence of a current problem 
with the administration of the business of the courts. 

(e) Limitations on use of the procedure. The complaint procedure is not intended 
to provide a means of obtaining review of a judge’s decision or ruling in a case. The court, 
acting under the complaint procedure, does not have the power to change a decision or 
ruling. 

The complaint procedure may not be used to have a judge disqualified from sitting on a 
particular case. A motion for disqualification should be made in the case. 

Also, the complaint procedure may not be used to force a ruling on a particular motion 
or other matter that has been before the judge too long. A petition for mandamus can 
sometimes be used for that purpose. 


RULE 2. HOW TO FILE A COMPLAINT. 


(a) Form. Complaints should be filed on the official form for filing complaints in this 
court, which is reproduced in the appendix to these rules. Forms may be obtained by writ- 
ing or telephoning the clerk of the court, One Federal Plaza, New York, New York 10007, 
telephone 212-264-2814. Forms may be picked up in person at the office of the clerk of the 
court. 

(b) Statement of facts. A statement should be attached to the complaint form, set- 
ting forth with particularity the facts that the claim of misconduct or disability is based on. 
The statement should not be longer than five pages (five sides), and the paper size should 
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not be larger than the paper the form is printed on. Normally, the statement of facts will 
include — 
(1) A statement of what occurred; 
(2) The time and place of the occurrence or occurrences; and 
(3) Any other information that would assist an investigator in checking the facts, 
— as the presence of a court reporter or other witness and their names and ad- 
resses. 

(c) Legibility. Complaints should be typewritten if possible. If not typewritten, they 
must be legible. 

(d) Submission of documents. Documents such as excerpts from transcripts may be 
submitted as evidence of the behavior complained about; if they are, the statement of facts 
should refer to the specific pages in the documents on which relevant material appears. 

(e) Number of copies. If the complaint is about a single judge of the court, three cop- 
ies of the complaint form, the statement of facts and any documents submitted must be 
filed. Ifthe complaint is about more than one judge, enough copies must be filed to provide 
one for the clerk of the court, one for the chief judge of the court and one for each judge 
complained about. 

(f) Signature and oath. The form must be signed and the truth of the statement veri- 
fied in writing under oath. As an alternative to taking an oath, the complainant may de- 
clare under penalty of perjury that the statements are true. The complainant’s address 
also must be provided. 

(g) Anonymous complaints. Anonymous complaints are not handled under these 
rules. However, anonymous complaints received by the clerk will be forwarded to the chief 
judge of the court for such action as the chief judge considers appropriate. See Rule 20. 

(h) Where to file. Complaints should be sent to 

Clerk, United States Court of International Trade 
One Federal Plaza 
New York, New York 10007 

The envelope should be marked “Complaint of Misconduct” or “Complaint of Disabil- 
ity.” The name of the judge complained about should not appear on the envelope. 

(i) No fee required. There is no filing fee for complaints of misconduct or disability. 

(j) Chief judge’s authority to initiate complaint. In the interest of effective and 
expeditious administration of the business of the courts and on the basis of information 
available to the chief judge of the court, the chief judge may, by written order stating rea- 
sons therefore, identify a complaint as authorized by 28 U.S.C. § 372(c)(1) and thereby 
dispense with the filing of a written complaint. A chief judge who has identified a com- 
plaint under this rule will not be considered a complainant and, subject to the second sen- 
tence of Rule 18(a), will perform all functions assigned to the chief judge under these rules 
for the determination of complaints filed by a complainant. 


RULE 3. ACTION BY CLERK OF COURT UPON RECEIPT OF A 
COMPLAINT. 

(a) Receipt of complaint in proper form. Upon receipt of a complaint against a 
judge filed in proper form under these rules, the clerk of the court will open a file, assign a 
docket number and acknowledge receipt of the complaint. The clerk will promptly send 
copies of the complaint to the chief judge of the court (or the judge authorized to act as 
chief judge under Rule 18(f)) and to each judge whose conduct is the subject of the com- 
plaint. The original of the complaint will be retained by the clerk. 

Upon the issuance of an order by the chief judge identifying a complaint under Rule 2(j), 
the clerk will thereafter expeditiously process such complaint as otherwise provided by 
these rules. 

(b) Receipt of complaint about official other than a judge of the court. If the 
clerk receives a complaint about an official other than a judge of the court, the clerk will 
not accept the complaint for filing and will advise the complainant in writing of the proce- 
dure for processing such complaints. 

(c) Receipt of complaint about a judge of the court and another official. If a 
complaint is received about a judge of the court and another official, the clerk will accept 
the complaint for filing only with regard to the judge and will advise the complainant ac- 
cordingly. 
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(d) Receipt of complaint not in proper form. If the clerk receives a complaint 
against judge of this court that uses the complaint form but does not comply with the re- 
quirements of Rule 2, the clerk will normally not accept the complaint for filing and will 
advise the complainant of the appropriate procedures. If a complaint against a judge is re- 
ceived in letter form, the clerk will normally not accept the letter for filing as a complaint, 
will advise the writer of the right to file a formal complaint under these rules and will en- 
close a copy of these rules and the accompanying forms. 


CHAPTER II: REVIEW OF A 
COMPLAINT BY THE CHIEF JUDGE 


RULE 4. REVIEW BY THE CHIEF JUDGE. 

(a) Purpose of chief judge’s review. When a complaint in proper form is sent to the 
chief judge by the clerk’s office, the chief judge will review the complaint to determine 
whether it should be (1) dismissed, (2) concluded on the ground that corrective action has 
been taken, (3) concluded because intervening events have made action on the complaint 
no longer necessary or (4) referred to a special committee. 

(b) Inquiry by chief judge. In determining what action to take, the chief judge may 
conduct a limited inquiry for the purpose of determining (1) whether appropriate correc- 
tive action has been or can be taken without the necessity for a formal investigation, (2) 
whether intervening events have made action on the complaint unnecessary and (3) 
whether the facts stated in the complaint are either plainly untrue or are incapable of be- 
ing established through investigation. For this purpose, the chief judge may request the 
judge whose conduct is complained of to file a written response to the complaint. The chief 
judge also may communicate orally or in writing with the complainant, the judge whose 
conduct is complained of and other people who may have knowledge of the matter and may 
review any transcripts or other relevant documents. The chief judge will not undertake to 
make findings of fact about any matter that is reasonably in dispute. 

(c) Dismissal. A complaint will be dismissed if the chief judge concludes — 

(1) that the claimed conduct, even if the claim is true, is not “conduct prejudicial to 
the effective and expeditious administration of the business of the courts” and does 
not indicate a mental or physical disability resulting in inability to discharge the du- 
ties of office; 

~ that the complaint is directly related to the merits of a decision or procedural 
rulin 

( 3) that the complaint is frivolous, a term that includes making charges that are 
wholly unsupported; or 

(4) that, under the statute, the complaint is otherwise not appropriate for consid- 
eration. 

(d) Corrective action. The complaint proceeding will be concluded if the chief judge 
determines that appropriate action has been taken to remedy the problem raised by the 
complaint or that action on the complaint is no longer necessary because of intervening 
events. 

(e) Appointment of special committee. If the complaint is not dismissed or con- 
cluded, the chief judge will promptly appoint a special committee, constituted as provided 
in Rule 9, to investigate the complaint and make recommendations to the court. However, 
ordinarily a special committee will not be appointed until the judge complained about has 
been invited to respond to the complaint and has been allowed a reasonable time to do so. 
In the discretion of the chief judge, separate complaints may be joined and assigned to a 
single special committee; similarly, a single complaint about more than one judge may be 
severed and more than one special committee appointed. 

(f) Notice of chief judge’s action. 

(1) Ifthe complaint is dismissed or the proceeding concluded on the basis of correc- 
tive action taken or because intervening events have made action on the complaint 
unnecessary, the chief judge will prepare a supporting memorandum that sets forth 
the allegations of the complaint and the reasons for the disposition. The memoran- 
dum will not include the name of the complainant or of the judge whose conduct was 
complained of. The order and the mopatang memorandum will be provided to the 
complainant and the judge. The complainant will be notified of the right to petition 
the court for review of the decision and of the deadline for filing a petition. 
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(2) Ifa special committee is appointed, the chief judge will notify the complainant 
and the judge whose conduct is complained of that the matter has been referred and 
will inform them of the membership of the committee. 

(g) Public availability of chief judge’s decision. Materials related to the chief 
judge’s decision will be made public at the time and in the manner set forth in Rule 17. 

(h) Report to the court. The chief judge will from time to time report to the court on 
actions taken under this rule. 


CHAPTER III: REVIEW OF CHIEF 
JUDGE’S DISPOSITION OF A COMPLAINT 


RULE 5. PETITION FOR REVIEW OF CHIEF JUDGE’S DISPOSITION. 


If the chief judge dismisses a complaint or concludes the proceeding on the ground that 
corrective action has been taken or that intervening events have made action unneces- 
sary, a petition for review may be addressed to the court. The court may affirm the order of 
the chief judge, return the matter to the chief judge for further action, or, in exceptional 
cases, take other appropriate action. 


RULE 6. HOW TO PETITION FOR REVIEW OF A DISPOSITION BY THE 
CHIEF JUDGE. 


(a) Time. A petition for review must be received in the office of the clerk of the court 
within 30 days of the date of the clerk’s letter to the complainant transmitting the chief 
judge’s order. 

(b) Form. A petition should be in the form of a letter, addressed to the clerk of the 
court, beginning “I hereby petition the court for review of the chief judge’s order * * *.” 
There is no need to enclose a copy of the original complaint. 

(c) Legibility. Petitions should be typewritten if possible. If not typewritten, they 


must be legible. 

(d) Number of copies. Only an original is required. 

(e) Statement of grounds for petition. The letter should set forth a brief statement 
of the reasons why the petitioner believes that the chief judge should not have dismissed 
the complaint or concluded the proceeding. It should not repeat the complaint; the com- 
plaint will be available to members of the court considering the petition. 

(f) Signature. The letter must be signed. 

(g) Where to file. Petition letters should be sent to 

Clerk, United States Court of International Trade 
One Federal Plaza 
New York, New York 10007 


The envelope should be marked “Misconduct Petition” or “Disability Petition.” The 
name of the judge complained about should not appear on the envelope. 
(h) No fee required. There is no fee for filing a petition under this procedure. 


RULE 7. ACTION BY CLERK OF COURT UPON RECEIPT OF A PETITION 
FOR REVIEW. 


(a) Receipt of timely petition in proper form. Upon receipt of a petition for review 
filed within the time allowed and in proper form under these rules, the clerk of the court 
will acknowledge receipt of the petition. The clerk will promptly send to each member of 
the court, except for any member disqualified under Rule 18, copies of (1) the complaint 
form and statement of facts, (2) any response filed by the judge, (3) any record of informa- 
tion received by the chief judge in connection with the chief judge’s consideration of the 
complaint, (4) the chief judge’s order disposing of the complaint, (5) any memorandum in 
support of the chief judge’s order, (6) the petition for review, (7) any other documents in 
the files of the clerk that appear to be relevant and material to the petition, (8) a list of any 
documents in the clerk’s files that are not being sent.because they are not considered rele- 
vant and material and (9) a ballot that conforms with Rule 8(a). The clerk also will send the 
same materials, except for the ballot, to the chief judge of the court and each judge whose 
conduct is at issue, except that materials previously sent to a person may be omitted. 
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(b) Receipt of untimely petition. The clerk will refuse to accept a petition that is 
received after the deadline set forth in Rule 6(a). 

(c) Receipt of timely petition not in proper form. Upon receipt of a petition filed 
within the time allowed but not in proper form under these rules (including a document 
that is ambiguous about whether a petition for review is intended), the clerk will acknowl- 
edge receipt of the petition, call the petitioner’s attention to the deficiencies and give the 
petitioner the opportunity to correct the deficiencies within fifteen days of the date of the 
clerk’s letter or within the original deadline for filing the petition, whichever is later. Ifthe 
deficiencies are corrected within the time allowed, the clerk will proceed in accordance 
with paragraph (a) of this rule. If the deficiencies are not corrected, the clerk will reject the 
petition. 


RULE 8. REVIEW BY THE COURT OF A CHIEF JUDGE’S ORDER. 


(a) Mail ballot. Each member of the court to whom a ballot was sent will return a 
signed ballot, or otherwise communicate the member’s vote, to the clerk of the court. The 
ballot form will provide opportunities to vote to (1) affirm the chief judge’s disposition or 
(2) place the petition on the agenda ofa meeting of the court. The form also will provide an 
opportunity for members to indicate that they have disqualified themselves from partici- 
pating in consideration of the petition. 

Votes will be tabulated when all members of the court to whom ballots were sent have 
either voted or indicated that they are disqualified. After 20 days from the date the peti- 
tion and related materials were sent to members of the court, votes may be tabulated if 
they have been cast by at least two-thirds of the members to whom ballots were sent. Mem- 
bers who have disqualified themselves will be treated for this purpose as if ballots had not 
been sent to them. 

If all of the votes cast are for affirmance, the chief judge’s order will be affirmed. If any of 
the members votes to place the petition on the agenda of a court meeting, that will be done. 

(b) Availability of documents. Upon request, the clerk will make available to any 
member of the court or to the judge complained about any document from the files that 
was not sent to the court members pursuant to Rule 7(a). 

(c) Vote at meeting of court. Ifa petition is placed on the agenda of a meeting of the 
court, court action may be taken by a majority of the members present and voting. 

(d) Rights of judge complained about. 

(1) At any time after the filing of a petition for review by a complainant, the judge 
complained about may file a written response with the clerk of the court. The clerk 
will promptly distribute copies of the response to each member of the court who is not 
disqualified, to the chief judge and to the complainant. The judge may not communi- 
cate with individual court members about the matter, either orally or in writing. 

(2) The judge complained about will be provided with copies of any communica- 
tions that may be addressed to the members of the court by the complainant. 

(e) Notice of court decision. 

(1) The order of the court, together with any accompanying memorandum in sup- 
port of the order, will be provided to the complainant and the judge. 

(2) Ifthe decision is unfavorable to the complainant, the complainant will be noti- 
fied that the law provides for no further review of the decision. 

(3) Amemorandum supporting a court order will not include the name of the com- 
plainant or the judge whose conduct was complained of. If the order of the court af- 
firms the chief judge’s disposition, a supporting memorandum will be prepared only if 
the court concludes that there is a need to supplement the chief judge’s explanation. 

(f) Public availability of court decision. Materials related to the court’s decision 
will be made public at the time and in the manner set forth in Rule 17. 


CHAPTER IV: INVESTIGATION AND 
RECOMMENDATION BY SPECIAL COMMITTEE 


RULE 9. APPOINTMENT OF SPECIAL COMMITTEE. 


(a) Membership. A special committee appointed pursuant to Rule 4(e) will consist of 
the chief judge of the court and not less than two other judges of the court. 

(b) Presiding officer. At the time of appointing the committee, the chief judge will 
designate one of its members (who may be the chief judge) as the presiding officer. When 
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designating another member of the committee as the presiding officer, the chief judge also 
may delegate to such member the authority to direct the clerk of the court to issue subpoe- 
nas related to proceedings of the committee. 

(c) Provision of documents. The chief judge will certify to each other member of the 
committee copies of (1) the complaint form and statement of facts and (2) any other docu- 
ments on file pertaining to the complaint (or to that portion of the complaint referred to 
the special committee). 

(d) Continuing qualification of committee members. A member of a special 
committee who was qualified at the time of appointment may continue to serve on the 
committee even though the member relinquishes the position of chief judge or active judge 
of this court, as the case may be, but only if the member continues to hold office under Arti- 
cle III, Section 1, of the Constitution of the United States. 

(e) Inability of committee member to complete service. In the event that a 
member of a special committee can no longer serve because of death, disability, disqualifi- 
cation, resignation, retirement from office or other reason, the chief judge of the court will 
determine whether to appoint a replacement member. However, no special committee ap- 
pointed under these rules wil! function with only a single member, and the quorum and 
voting requirements for a two member committee will be applied as if the committee had 
three members. 


RULE 10. CONDUCT OF AN INVESTIGATION. 


(a) Extent and methods to be determined by committee. Each special commit- 
tee will determine the extent of the investigation and the methods of conducting it that are 
appropriate in the light of the allegations of the complaint. If, in the course of the investi- 
gation, the committee develops reason to believe that the judge may have engaged in mis- 
conduct that is beyond the scope of the complaint, the committee may, with written notice 
to the judge, expand the scope of the investigation to encompass such misconduct. 

(b) Criminal matters. In the event that the complaint alleges criminal conduct on 
the part of a judge, or in the event that the committee becomes aware of possible criminal 
conduct, the committee will consult with the appropriate prosecuting authorities to the 
extent permitted by 28 U.S.C. § 372(c)(14) in an effort to avoid compromising any criminal 
investigation. However, the committee will make its own determination about the timing 
of its activities, having in mind the importance of ensuring the proper administration of 
the business of the courts. 

(c) Staff. The committee may arrange for staff assistance in the conduct of the investi- 
gation. It may use existing staff of the judicial branch or may arrange, through the Admin- 
istrative Office of the United States Courts, for the hiring of special staff to assist in the 
investigation. 

(d) Delegation. The committee may delegate duties in its discretion to subcommit- 
tees, to staff members or to individual committee members. The authority to exercise the 
committee’s subpoena powers may be delegated only to the presiding officer. In the case of 
failure to comply with such subpoena, the court or special committee may institute a con- 
tempt proceeding consistent with 28 U.S.C. § 332(d). 

(e) Report. The committee will file with the court a comprehensive report of its inves- 
tigation, including findings of the investigation and the committee’s recommendations 
for court action. Any findings adverse to the judge will be based on evidence in the record. 
The report will be accompanied by a statement of the vote by which it was adopted, any 
separate or dissenting statements of committee members and the record of any hearings 
held pursuant to Rule 11. 

(f) Voting. All actions of the committee will be by vote of a majority of all of the mem- 
bers of the committee. 


RULE 11. CONDUCT OF HEARINGS BY SPECIAL COMMITTEE. 


(a) Purpose of hearings. The committee may hold hearings to take testimony and 
receive other evidence, to hear argument or both. If the committee is investigating allega- 
tions against more than one judge, it may, in its discretion, hold joint hearings or separate 
hearings. 
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(b) Notice to judge complained about. The judge complained about will be given 
adequate notice in writing of any hearing held, its purposes, the names of any witnesses 
whom the committee intends to call and the text of any statements that have been taken 
from such witnesses. The judge may at any time suggest additional witnesses to the com- 
mittee. 

(c) Committee witnesses. All persons who are believed to have substantial informa- 
tion to offer will be called as committee witnesses. Such witnesses may include the com- 
plainant and the judge complained about. The witnesses will be questioned by committee 
members, staff or both. The judge will be afforded the opportunity to cross-examine com- 
mittee witnesses, personally or through counsel. 

(d) Witnesses called by the judge. The judge complained about also may call wit- 
nesses and may examine them personally or through counsel. Such witnesses also may be 
examined by committee members, staff or both. 

(e) Witness fees. Witness fees will be paid as provided in 28 U.S.C. § 1821. 

(f) Rules of evidence; oath. The Federal Rules of Evidence will apply to any eviden- 
tiary hearing except to the extent that departures from the adversarial format of a trial 
make them inappropriate. All testimony taken at such a hearing will be given under oath 
or affirmation. 

(g) Record and transcript. A record and transcript will be made of any hearing held. 


RULE 12. RIGHTS OF JUDGE IN INVESTIGATION. 


(a) Notice. The judge complained about is entitled to written notice of the investiga- 
tion (Rule 4(f)), to written notice of expansion of the scope of an investigation (Rule lo(a)) 
and to written notice of any hearing (Rule 11 (b)). 

(b) Presentation of evidence. The judge is entitled to a hearing, has the right to pre- 
sent evidence and to compel the attendance of witnesses and the production of documents 
at the hearing. Upon request of the judge, the chief judge or his designee will direct the 
clerk of the court to issue a subpoena in accordance with 28 U.S.C. § 332(d)(1). 

(c) Presentation of argument. The judge may submit written argument to the spe- 
cial committee at any time, and will be given a reasonable opportunity to present oral ar- 
gument at an appropriate stage of the investigation. 

(d) Attendance at hearings. The judge will have the right to attend any hearing held 
by the special committee and to receive copies of the transcript and any documents intro- 
duced, as well as to receive copies of any written arguments submitted by the complainant 
to the committee. 

(e) Receipt of committee’s report. The judge will have the right to receive the re- 
port of the special committee at the time it is filed with the court. 

(f) Representation by counsel. The judge may be represented by counsel in the ex- 
ercise of any of the rights enumerated in this rule. The costs of such representation may be 
borne by the United States as provided in Rule 14(h). 


RULE 13. RIGHTS OF COMPLAINANT IN INVESTIGATION. 


(a) Notice. The complainant is entitled to written notice of the investigation as pro- 
vided in Rule 4(f). Upon the filing of the special committee’s report to the court, the com- 
plainant will be notified that the report has been filed and is before the court for decision. 
Although the complainant is not entitled to a copy of the report of the special committee, 
the court may, in its discretion, release a copy of the report of the special committee to the 
complainant. 

(b) Opportunity to provide evidence. The complainant is entitled to be inter- 
viewed by a representative of the committee. If it is believed that the complainant has sub- 
stantial information to offer, the complainant will be called as a witness at a hearing. 

(c) Presentation of argument. The complainant may submit written argument to 
the special committee at any time. In the discretion of the special committee, the com- 
plainant may be permitted to offer oral argument. 

(d) Representation by counsel. A complainant may submit written argument 
through counsel and, if permitted to offer oral argument, may do so through counsel. 
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CHAPTER V: COURT CONSIDERATION OF 
RECOMMENDATIONS OF SPECIAL COMMITTEE 


RULE 14. ACTION BY COURT. 


(a) Purpose of court consideration. After receipt of a report of a special committee, 
the court will determine whether to dismiss the complaint, conclude the proceeding on the 
ground that corrective action has been taken or that intervening events make action un- 
necessary, refer the complaint to the Judicial Conference of the United States or order 
corrective action. 

(b) Basis of court action. Subject to the rights of the judge to submit argument to the 
court as provided in Rule 15(a), the court may take action on the basis of the report of the 
special committee and the record of any hearings held. If the court finds that the report 
and record provide an inadequate basis for decision, it may (1) order further investigation 
and a further report by the special committee or (2) conduct such additional investigation 
as it deems appropriate. 

(c) Dismissal. The court will dismiss a complaint if it concludes — 


(1) that the claimed conduct, even if the claim is true, is not “conduct prejudicial to 
the effective and expeditious administration of the business of the courts” and does 
not indicate a mental or physical disability resulting in inability to discharge the du- 
ties of office; 

- that the complaint is directly related to the merits of a decision or procedural 
ruling; 

(3) that the facts on which the complaint is based have not been demonstrated; or 

(4) that, under the statute, the complaint is otherwise not appropriate for consid- 
eration. 


(d) Conclusion of the proceeding on the basis of corrective action taken. The 
court will conclude the complaint proceeding if it determines that appropriate action has 
already been taken to remedy the problem identified in the complaint, or that intervening 
events make such action unnecessary. 

(e) Referral to Judicial Conference of the United States. The court may, in its 
discretion, refer a complaint to the Judicial Conference of the United States with the 
court’s recommendations for action. It is required to refer such a complaint to the Judicial 
Conference of the United States if the court determines that a judge of this court may have 
engaged in conduct — 


(1) that might constitute ground for impeachment; or 
(2) that, in the interest of justice, is not amenable to resolution by the court. 


(f) Order of corrective action. If the complaint is not disposed of under paragraphs 
(c) through (e) of this rule, the court will take other action to assure the effective and expe- 
ditious administration of the business of the courts. Such action may include, among other 
measures — 

(1) Censuring or reprimanding the judge, either by private communication or by 
public announcement; 
: ; 2) Ordering that, for a fixed temporary period, no new cases be assigned to the 
udge; 
: 3 ) Requesting the judge to retire voluntarily with the provision (if neces- 
sary) that ordinary length-of-service requirements will be waived; or 

(4) In the case of a judge who is eligible to retire but does not do so, certifying the 
ar aod of the judge under 28 U.S.C. § 372(b) so that an additional judge may be ap- 
pointed. 


(g) Combination of actions. Referral of a complaint to the Judicial Conference of 
the United States under paragraph (e) will not preclude the court from simultaneously 
taking such other action under paragraph (f) as is within its power. 

(h) Recommendation about fees. Upon the request of a judge whose conduct is the 
subject of a complaint, the court may, if the complaint has been finally dismissed, recom- 
mend that the Director of the Administrative Office of the United States Courts award 
reimbursement, from funds appropriated to the judiciary, for those reasonable expenses, 
including attorneys’ fees, incurred by that judge during the investigation, which would 
not have been incurred but for the requirements of 28 U.S.C. § 372(c) and these rules. 
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(i) Notice of action of court. Court action will be by written order. Unless the court 
finds that, for extraordinary reasons, it would be contrary to the interests of justice, the 
order will be accompanied by a memorandum setting forth the factual determinations on 
which it is based and the reasons for the court action. The memorandum will not include 
the name of the complainant or of the judge whose conduct was complained about. The 
order and the supporting memorandum will be provided to the complainant and the judge. 
However, if the complaint has been referred to the Judicial Conference of the United 
States pursuant to paragraph (e) of this rule and the court determines that disclosure 
would be contrary to the interests of justice, such disclosure need not be made. The com- 
plainant and the judge will be notified of any right to seek review of the court’s decision by 
the Judicial Conference of the United States and of the procedure for filing a petition for 
review. 

(j) Public availability of court action. Materials related to the court’s action will 
be made public at the time and in the manner set forth in Rule 17. 


RULE 15. PROCEDURES FOR COURT CONSIDERATION OF A SPECIAL 
COMMITTEE’S REPORT. 


(a) Rights of judge complained about. Within ten days after the filing of the report 
of a special committee, the judge complained about may address a written response to all 
of the members of the court. The judge also will be given an opportunity to present oral 
argument to the court, personally or through counsel. The judge may not communicate 
with individual court members about the matter, either orally or in writing. 

(b) Conduct of additional investigation by the court. If the court decides to con- 
duct additional investigation, the judge complained about will be given adequate prior no- 
tice in writing of that decision and of the general scope and purpose of the additional 
investigation. The conduct of the investigation will be generally in accordance with the 
procedures set forth in Rules 10 through 13 for the conduct of an investigation by a special 
committee. However, if hearings are held, the court may limit testimony to avoid unneces- 
sary repetition of testimony presented before the special committee. 

(c) Voting. Court action will be taken by a majority of those members of the court who 
are not disqualified. 


CHAPTER VI: MISCELLANEOUS RULES 


RULE 16. CONFIDENTIALITY. 


(a) General rule. Consideration of a complaint by the chief judge, a special committee 
or the court will be treated as confidential business, and information about such consid- 
eration will not be disclosed by any judge, employee of the judicial branch or any person 
who records or transcribes testimony except in accordance with these rules. 

(b) Files. All files related to complaints of misconduct or disability, whether main- 
tained by the clerk, the chief judge, members of a special committee, members of the court 
or staff, and whether or not the complaint was accepted for filing, will be maintained sepa- 
rate and apart from all other files and records, with appropriate security precautions to 
ensure confidentiality. 

(c) Disclosure in memoranda of reasons. Memoranda supporting orders of the 
chief judge or the court, and dissenting opinions or separate statements of members of the 
court, may contain such information and exhibits as the authors deem appropriate, and 
such information and exhibits may be made public pursuant to Rule 17. 

(d) Availability to Judicial Conference. In the event that a complaint is referred 
under Rule 14(e) to the Judicial Conference of the United States, the clerk will provide the 
Judicial Conference with copies of the report of the special committee and any other docu- 
ments and records that were before the court at the time of its determination. Upon re- 
quest of the Judicial Conference or its Committee to Review Circuit Council Conduct and 
Disability Orders, in connection with their consideration of a referred complaint or a peti- 
tion under 28 U.S.C. § 372(c)(10) for review of a court order, the clerk will furnish any 
other records related to the investigation. 
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(e) Impeachment Proceedings. The court may release to the legislative branch any 
materials that are believed necessary to an impeachment investigation of a judge or a trial 
on articles of impeachment. 

(f) Consent of judge complained about. Any materials from the files may be dis- 
closed to any person upon the written consent of both the judge complained about and the 
chief judge of the court. The chief judge may require that the identity of the complainant 
be shielded in any materials disclosed. 

(g) Disclosure by court in special circumstances. The court may authorize dis- 
closure of information about the consideration of a complaint, including the papers, docu- 
ments and transcripts relating to the investigation, to the extent that the court concludes 
that such disclosure is justified by special circumstances and is not prohibited by 28 U.S.C. 
§ 372(c)(14). 

(h) Disclosure of identity by judge complained about. Nothing in this rule will 
preclude the judge complained about from acknowledging that he or she is the judge re- 
ferred to in documents made public pursuant to Rule 17. 


RULE 17. PUBLIC AVAILABILITY OF DECISIONS. 


(a) General rule. A docket-sheet record of orders of the chief judge and the court and 
the texts of any memoranda supporting such orders and any dissenting opinions or sepa- 
rate statements by members of the court will be made public when final action on the com- 
plaint has been taken and is no longer subject to review. 

(1) Ifthe complaint is finally disposed of without appointment of a special commit- 
tee, or if it is disposed of by court order dismissing the complaint for reasons other 
than mootness or because intervening events have made action on the complaint un- 
necessary, the publicly available materials will not disclose the name of the judge 
complained about without his or her consent. 

(2) Ifthe complaint is finally disposed of by censure or reprimand by means of pri- 
vate communication, the publicly available materials will not disclose either the 
name of the judge complained about or the text of the reprimand. 

(3) If the complaint is finally disposed of by any other action taken pursuant to 
Rule 14(d) or (f) except dismissal because intervening events have made action on the 
complaint unnecessary, the text of the dispositive order will be included in the materi- 
als made public, and the name of the judge will be disclosed. 

(4) Ifthe complaint is dismissed as moot, or because intervening events have made 
action on the complaint unnecessary, at any time after the appointment of a special 
committee, the court will determine whether the name of the judge is to be disclosed. 


The name of the complainant will not be disclosed in materials made public under this rule 
unless the chief judge orders such disclosure. 

(b) Manner of making public. The records referred to in paragraph (a) will be made 
public by placing them in a publicly accessible file in the office of the clerk of the court at 
One Federal Plaza, New York, New York 10007. The clerk will send copies of the publicly 
available materials to the Federal Judicial Center, 1520 H Street, N.W., Washington, D.C. 
20005, where such materials also will be available for public inspection. In cases in which 
memoranda appear to have precedential value, the chief judge may cause them to be pub- 
lished. 

(c) Decisions of Judicial Conference standing committee. To the extent consis- 
tent with the policy of the Judicial Conference Committee to Review Circuit Council Con- 
duct and Disability Orders, opinions of that committee about complaints arising from this 
court also will be made available to the public in the office of the clerk of the court. 

(d) Special rule for decisions of court. When the court has taken final action on the 
basis of a report of a special committee, and no petition for review has been filed with the 
Judicial Conference within thirty days of the court’s action, the materials referred to in 
paragraph (a) will be made public in accordance with this rule as if there were no further 
right of review. 

(e) Complaints referred to the Judicial Conference of the United States. Ifa 
complaint is referred to the Judicial Conference of the United States pursuant to Rule 
14(e), materials relating to the complaint will be made public only as may be ordered by 
the Judicial Conference. 
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RULE 18. DISQUALIFICATION. 


(a) Complainant. If the complaint is filed by a judge, that judge will be disqualified 
from participation in any consideration of the complaint except to the extent that these 
rules provide for participation by a complainant. A chief judge who has identified a com- 
plaint under Rule 2(j) will not be automatically disqualified from participating in the con- 
sideration of the complaint but may consider in his or her discretion whether the 
circumstances warrant disqualification. 

(b) Judge complained about. A judge whose conduct is the subject of a complaint 
will be disqualified from participating in any consideration of the complaint except to the 
extent that these rules provide for participation by a judge who is complained about. 

(c) Disqualification of chief judge on consideration of a petition for review 
of a chief judge’s order. If a petition for review of a chief judge’s order dismissing a com- 
plaint or concluding a proceeding is filed with the court pursuant to Rule 5, the chiefjudge 
will not participate in the court’s consideration of the petition. In such a case, the chief 
judge may address a written communication to all of the members of the court, with copies 
provided to the complainant and to the judge complained about. The chief judge may not 
communicate with individual court members about the matter, either orally or in writing. 

(d) Member of special committee not disqualified. A member of the court who is 
appointed to a special committee will not be disqualified from participating in court con- 
sideration of the committee’s report. 

(e) Judge under investigation. Upon appointment ofa special committee, the judge 
complained about will automatically be disqualified from serving on (1) any special com- 
mittee appointed under Rule 4(e), (2) the court as it considers the complaint, (3) the Judi- 
cial Conference of the United States and (4) the Committee to Review Circuit Council 
Conduct and Disability Orders of the Judicial Conference of the United States. The dis- 
qualification will continue until all proceedings regarding the complaint are finally termi- 
nated, with no further right of review. The proceedings will be deemed terminated thirty 
days after the final action of the court if no petition for review has at that time been filed 
with the Judicial Conference. 

(f) Substitute for disqualified chief judge. If the chief judge of the court is dis- 
qualified from participating in consideration of the complaint, the duties and responsibili- 
ties of the chief judge under these rules will be assigned to the judge of this court in regular 
active service who is the most senior in date of commission of those who are not disquali- 
fied. 


RULE 19. WITHDRAWAL OF COMPLAINTS AND PETITIONS FOR REVIEW. 


(a) Complaint pending before chief judge. A complaint that is before the chief 
judge for a decision under Rule 4 may be withdrawn by the complainant with the consent 
of the chief judge. 

(b) Complaint pending before special committee or court. After a complaint 
has been referred to a special committee for investigation, the complaint may be with- 
drawn by the complainant only with the consent of both (1) the judge complained about 
and (2) the special committee (before its report has been filed) or the court. 

(c) Petition for review of chief judge’s disposition. A petition to the court for re- 
view of the chief judge’s disposition of a complaint may be withdrawn by the petitioner at 
any time before the court acts on the petition. 


RULE 20. AVAILABILITY OF OTHER PROCEDURES. 


The availability of the complaint procedure under these rules and 28 U.S.C. § 372(c) will 
not preclude the chief judge of the court or the court from considering any information 
that may come to their attention suggesting that a judge has engaged in conduct prejudi- 
cial to the effective and expeditious administration of the business of the courts or is un- 
able to discharge all the duties of office by reason of disability. 


RULE 21. AVAILABILITY OF RULES AND FORMS. 

These rules and copies of the complaint form prescribed by Rule 2 will be available with- 
out charge in the office of the clerk of the court, One Federal Plaza, New York, New York 
10007. 
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RULE 22. EFFECTIVE DATE. 


These rules apply to complaints filed on or after June 1, 1992 and to all complaints pend- 
ing as of that date that were filed on or after March 1, 1991. The handling of complaints 
filed before that date will be governed by the rules previously in effect. 


RULE 23. ADVISORY COMMITTEE. 


The advisory committee appointed by the Court of International Trade for the study of 
rules of practice and internal operating procedures also shall constitute the advisory com- 
mittee for the study of these rules, as provided by 28 U.S.C. § 2077(b), and shall make any 
appropriate recommendations to the court concerning these rules. 





APPENDIX: COMPLAINT FORM 
{The complaint form follows. It is to be two pages, 
printed on one side only.] 
UNITED STATES COURT OF INTERNATIONAL TRADE 
COMPLAINT OF JUDICIAL MISCONDUCT OR DISABILITY 
MAIL THIS FORM TO THE CLERK, UNITED STATES COURT OF INTERNATIONAL TRADE, ONE 
FEDERAL PLAZA, NEW YORK, NEW YORK 10007. MARK THE ENVELOPE "JUDICIAL 
MISCONDUCT COMPLAINT" OR “JUDICIAL DISABILITY COMPLAINT". DO NOT PUT THE 
NAME OF THE JUDGE ON THE ENVELOPE. 


SEE RULE 2(e) FOR THE NUMBER OF COPIES REQUIRED. 


Complainant's name: 


Address: 


Daytime telephone: ( 


Judge complained about: 


Name: 


Does this complaint concern the behavior of the judge in a particular lawsuit or lawsuits? 
{ ] Yes [ ] No 


If yes, give the following information about each lawsuit (use the reverse side if there is more 
than one): 


Docket number: 


Are (were) you a party or lawyer in the lawsuit? 
{ ] Party { ] Lawyer |: ] Neither 
lf a party, give the name, address and telephone number of your lawyer: 


Docket numbers of any appeals to the Court of Appeals for the Federal Circuit: 


Have you filed any lawsuits against the judge? 


{ ] Yes { ] No 


If "yes", give the following information about each lawsuit (use the reverse side if there is more 
than one): 





COMPLAINT FORM: (Cont.) 


Court: 





Docket number: 


Present status of suit: 


Name, address and telephone number of your lawyer: 








Court to which any appeal has been taken in the foregoing suit: 


Docket number of the appeal: 
Present status of appeal: 
On separate sheets of paper, not larger than the paper this form is printed on, describe the conduct or the 
evidence of disability that is the subject of this complaint. See Rules 2(b) and 2(d). Do not use more than 
5 pages (5 sides). Most complaints do not require that much. 
You should either 
(1) check the first box below and sign this form in the presence of a notary public; or 
(2) check the second box and sign the form. You do not need a notary public if you check the second box 
{ ] I swear (affirm) that-- 
[ ] I declare under penalty of perjury that-- 


(1) I have read Rules 1 and 2 of the Rules of the United States Court of International Trade 
Governing Complaints of Judicial Misconduct or Disability, and 


(2) The statements made in this complaint are true and correct to the best of my knowledge 





(Signature) 


Executed on 


worn and subscribed 
before me 





(Date) 





(Notary Public) 


Ay commission expires: 
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